
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1920 



ADVOCATE OF PEACE 



113 



an economic way, but not severe enough In the military 
clauses, for the Germans themselves want to be rid of 
militarists." 

That is the way it works in a nation outside the 
League of Nations. Such are our manners and our 
times. 



CAN THE CONGRESS DECLARE PEACE? 

Congress can declare war. Can Congress declare 
peace ? At this writing, that is the problem fac- 
ing the United States. 

Congress is proceeding to act on the theory that it 
has the power, for on the second anniversary declaring 
the existence of war between the Imperial German Gov- 
ernment and the United States— that is to say, April 
6 — the Committee on Foreign Affairs of the House of 
Representatives reported a joint resolution providing 
for the termination of a state of war between this coun- 
try and Germany, permitting under certain conditions 
the resumption of reciprocal trade with Germany, and 
for other purposes. 

Our belief is that Congress should have, and in fact 
does have, the right to declare peace. True, war is 
ordinarily ended either by the utter subjugation of one 
of the two contesting parties, or by treaty. In this case 
the tried and familiar method would be, as we have 
attempted twice unsuccessfully to do, namely, to estab- 
lish the peace by treaty. If we were to pursue that 
method, we would have to proceed under that section 
of the Constitution which vests the treaty-making power 
in the President and the Senate. Under that section 
of the Constitution, treaty is not defined, neither is any 
class of treaties withdrawn. The presumption is, how- 
ever, and always has been, that all treaties between the 
United States and other countries are to be made by the 
President and the Senate — that is to say, negotiated by 
the President or his authorized agents and submitted 
by the President to the Senate for its advice and consent 
to their ratification. 

There are two points of view from which a treaty 
may be considered: First, from the point of view that 
it is a law; secondly, from the point of view that it is a 
contract. Article VI of the Constitution provides that 
"this Constitution, and the laws of the United States 
. . . and all treaties made, or which shall be made, 
under the authority of the United States, shall be the 
supreme law of the land." 

As far as the United States is concerned, a treaty is 
a law. As such, it repeals all existing laws contrary to 
its terms, and is itself repealed by any law or subsequent 
treaty inconsistent with its terms. Considered as law, 



a treaty only has force and effect within the jurisdiction 
of the enacting country, being thus quite outside the 
jurisdiction of any other country. As such, it is a na- 
tional and unilateral act. 

But from the point of view that a treaty is a contract, 
it is a bilateral act, requiring two or more parties, upon 
both of whom it is binding because of their mutual con- 
sent to it. Differing from the contract of municipal 
law, the consent may be voluntary or imposed. It is an 
international act, having force and effect within the 
jurisdiction of the parties thereto, whereas an act of 
Congress, whether it be an ordinary statute or a joint 
resolution, has only force and effect of law within the 
United States. A treaty to which we are a party has 
force and effect within the United States and in the 
other contracting country or countries. As far as the 
United States is concerned, a law or treaty has equal 
force within the jurisdiction of the United States ; and, 
as the last expression of the sovereign will, whether it 
be expressed in treaty, statute, or resolution, it is bind- 
ing on .all citizens of the United States. A treaty of 
peace between the United States and another country, 
with which the United States is at war, ends the war, 
because the treaty has the force and effect of a statute 
and as such repeals the former act of Congress declar- 
ing the condition of war to exist If the United States 
is to end the war by treaty, then such treaty must be 
negotiated by the President and advised and consented 
to by two-thirds of the Senators present. 

But by the practice and law of nations, which is a 
part of the law of our land, war is ended in ways other 
than by treaty. If a war is not ended by treaty, an act 
of Congress, as the latest expression of the sovereign 
will, may end war. This means that war may be ended 
by the United States with another country without the 
formality of a treaty. For example, it has been held in 
an unbroken series of decisions (from the Prize Cases, 
in 2 Black's Reports, 635, to Young, assignee of Collie, 
in 97 U. S. Reports, 39) that the Civil War in all hostile 
operations must be regarded as an international war 
(Stovall, adm'r, v. U. S., 1891, 26 Ct CI., 226, 240). 
Yet, as stated by Mr. Justice Grier, in the Prize Cases 
(2 Black, 668), decided in 1862: 

"By the Constitution Congress alone has the power to de- 
clare a national or foreign war. It cannot declare war 
against a State, or any number of States, by virtue of any 
clause in the Constitution," 

But the Civil War, universally regarded as a war in 
the international sense, and in which the nations of the 
world proclaimed their neutrality, was not ended by a 
treaty. It ended not by treaty, but by proclamation 
(The Protector, 1871, 12 Wallace, 700). 
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In a war between two States which resulted in the 
absorption of one by the other, it would necessarily end 
without a treaty. The war might continue in theory, 
although not in fact, because of the impossibility of 
concluding a treaty. But even where a treaty is possi- 
ble, but has not been made, war is ended between the 
belligerent countries by a mere failure to continue hos- 
tilities. This method of ending war is recognized by 
the United States in a comparatively recent and famous 
case. 

Secretary of State Seward laid down the general prin- 
ciple and applied it within the narrow compass of a 
couple of paragraphs. 

In the first, he said : 

"It is certain that a condition of war can be raised with- 
out an authoritative declaration of war, and, on the other 
hand, the situation of peace may be restored by the long 
suspension of hostilities without a treaty of peace being 
made. History is full of such occurrences. What period of 
suspension of war is necessary to justify the presumption 
of the restoration of peace has never yet been settled, and 
must in every case be determined with reference to collateral 
facts and circumstances." (Moore's International Law 
Digest, VoL VII, p. 336.) 

In the second: 

"The proceeds of Spain and Chili which have been re- 
ferred to, although conclusive, require an explanation on 
the part of either of those powers which shall Insist that 
the condition of war still exists. Peru, equally with Spain, 
has as absolute a right to decline the good offices or media- 
tion of the United States for peace, as either has to accept 
the same. The refusal of either would be inconclusive as 
an evidence of determination to resume or continue the war. 
It is the interest of the United States, and of all nations, 
that the return of peace, however it may be brought about, 
shall be accepted whenever it has become clearly established. 
Whenever the United States shall find itself obliged to de- 
cide the question whether the war still exists between Spain 
and Peru, or whether that war has come to an end, it will 
make that decision only after having carefully examined all 
the pertinent facts which shall be within its reach, and after 
having been given due consideration to such representation 
as shall have been made by the several parties interested." 
(Moore's International Law Digest, Vol. VII, pp. 336-377.) 

It is true that the present situation is unusual. In 
the present case hostilities with Germany ceased on No- 
vember 11, 1918, by an armistice to which the United 
States was a party. The other belligerents formally 
concluded peace with Germany on January 10, 1920, by 
deposit of ratifications of the Treaty of Versailles. The 
United States was a party to this treaty. But the Sen- 
ate has twice refused to advise and consent to its ratifi- 
cation (November 19, 1919; March 19, 1920). The 
United States is, therefore, technically at war with Ger- 
many, although hostilities are suspended. This situa- 



tion has lasted for approximately seventeen months, and 
there seems to be no intention on the part of either bel- 
ligerent to denounce the armistice and begin hostilities. 
A joint resolution of the Congress, expressing an intent 
that the war has ended or will be considered as ended on 
a certain date, will, under actual circumstances, merely 
register or recognize a fact. It would not be a treaty, 
inasmuch as it would only bind the United States and 
would not bind Germany at one and the same time, as 
would a treaty to which the United States and Germany 
were ratifying parties. 

But while the situation with us is peculiar, it is not 
wholly without precedent. The United States and the 
Eepublic of Texas concluded a treaty on April 12, 1844, 
by virtue of which Texas was to be annexed to the 
United States. June 8, 1844, the Senate refused to ad- 
vise and consent to the treaty. The purpose of the con- 
tracting parties was accomplished by a joint resolution 
of the United States Congress, adopted March 1, 1845. 
Speaking with reference to this treaty, the then Secre- 
tary of State, Mr. John C. Calhoun, stated that the pur- 
pose sought to be effected by the treaty could be accom- 
plished by a joint resolution, which would have the 
advantage of requiring only a majority of the two 
Houses of Congress instead of two-thirds of the Senate. 
It would seem, therefore, that there are methods other 
than of the treaty by which war may be terminated. 

Opponents of this method have pointed out that the 
Federal Convention of 1787 voted down a proposal to 
have peace declared by the Congress, and that, therefore, 
war can be ended constitutionally only by a treaty of 
peace negotiated by the President, advised and con- 
sented to by two-thirds of the Senate. 

As we have seen, however, war may be ended in other 
ways than by treaty. This is an established principle 
of international law, which international law is recog- 
nized by the United States as a part of its municipal 
law. For this reason the United States is free to end 
war in a manner other than by treaty. 

But the action of the Convention of 1787 has been 
misinterpreted. In the session of August 17, 1787, Mr. 
Butler, of South Carolina, moved "to give the legisla- 
ture the power of peace, as they were to have that of 
war." Mr. Butler's motion, seconded by Mr. Gerry, was 
voted down by the ten States participating in the vote; 
but, we may recall, the power also of the legislature to 
grant a charter of incorporation was, on the 14th of 
September, proposed and rejected. And yet, in spite of 
this fact, the Supreme Court approved the incorporation 
of the Bank of the United States in the leading case of 
McCulloch v. Maryland, in 1819 (4 Wheaton, 316), re- 
affirmed in what may be considered to be an appeal from 
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this decision in Osborn v. Bank of the United States, 
1824 (9 Wheaton, 738). The point of this is that, since 
it was thus established that the bank was incidental to 
the power of raising revenue, the power to end war, the 
avowed purpose of which is to establish peace, would 
seem to be incidental to the war power itself. 

But the principal point to be borne in mind is that 
under international law war may be ended without a 
treaty, and international law is a part of our law. In 
the case known as Paquette Habana, 175 TJ. S., 677, 
700, decided in 1899, it was held: 

"International law is a part of our law and must be ascer- 
tained and administered by the courts of justice of appro- 
priate jurisdiction, as often as questions of right depending 
upon it are duly presented for their determination." 

This very point of view seems to have been foreseen by 
Mr. Madison, who in 1787 proposed in the session of 
September 7 of the Federal Convention that treaties of 
peace should be made by less than a two-thirds vote and 
without the concurrence of the President. As reported 
by himself, he said : 

"The President would necessarily derive so much power 
and importance from a state of war that he might be 
tempted, if authorized, to impede a treaty of peace." 

If, as in the case of Texas, a joint resolution of the 
two Houses was found to be an acceptable and effective 
substitute for a treaty which had failed, it would seem 
that in the case of Germany a joint resolution might 
likewise be found to be an acceptable and effective sub- 
stitute for a treaty which has twice failed. 

It seems to us that the explanations accompanying the 
joint resolution now before the House are both germane 
and convincing. Undoubtedly, as pointed out by Op- 
penheim, Phillipson, and Mr. Seward, wars may be ter- 
minated otherwise than by treaty. Since this is so, the 
Congress seems now to be headed in the right direction, 
and the end of the technical state of war between the 
United States and Germany seems to be in sight. 



FINANCING THE LEAGUE OF NATIONS 

NOT being a member of the League of Nations, the 
United States as yet has not had to face any of the 
fiscal and administrative problems involved in its main- 
tenance; but, of course, nations that have joined it must 
now be meeting these practical, if lesser, aspects of its 
functioning. 

We had supposed that the normal course in meeting 
this need would be similar to that followed by the Pan- 
American Union. In that case direct appropriations 
from the national treasuries of the countries represented 



follow as a matter of course year by year. Certainly it 
is not to be presumed that a league of nations is to be 
financed by the voluntary offerings of citizens of the 
countries admitted ; nor, once constituted and formally 
adhered to by any nation, should there be any necessity 
of a private organization to work in propaganda ways 
for maintenance of the League. Whatever discussion 
of the merit of adherence to or of the desirability of with- 
drawal may follow, surely it will go on in the national 
legislature or be reflected in executive utterances. 

This comment is suggested by an appeal of the League 
of Nations' Union of Great Britain for a national fund 
of $500,000 to support the League. It is signed by 
Premier Lloyd-George, Viscount Grey, former Premier 
Asquith, Lord Robert Cecil, and J. E. Clydes, the leader 
of the trades-unionists. Surely no such sum is needed 
for an educational campaign, now or in the future. If 
it is, then the British public can hardly be as unanimous 
for the League as it has been said to be. 



LATIN-AMERICA AND ARBITRATION 

ON page — we print the text of a communication 
to the States of Central and of South America 
planned to be sent by Salvador. 

Were its origin different, it would be subject to more 
detailed examination by the people of the United States 
and their government than it is now likely to receive. 
Brazil, the Argentine Republic, or Chile sending forth 
such a call would have a far more weighty effect. Yet 
the fact remains that it has yet to be proved that Sal- 
vador is not acting for the larger Latin-American 
powers, who have sent out this feeler to note its effect 
in Washington. It indicates a state of mind rebellious 
against the reiterated intention of the United States 
to continue to assert the Monroe Doctrine in its most 
paternal rather than fraternal form. 

More specifically analyzed, the Salvadorian plan is 
interesting, because of the stress it puts upon juridical 
methods of settling all disputes between the Latin- 
American nations — a process that involves creation of 
a court competent to deal with any issues that may come 
before it. The Latin-American is not a lover of war. 
He has memories of his long struggle against Spain, 
which so decimated the Iberian stock in some of the 
countries that they never have functioned efficiently as 
they otherwise might. The Latin- American recalls the 
innumerable "revolutions" that have characterized the 
historical development of South American republican- 
ism down to a comparatively recent time. He knows 
that these factional fights, involving loss of life, have 
been disastrous economically as well as politically. He 
wants an end put to civil war. 



